SPENCER MOUNTAIN CAL QQ
GRAE RCE

| BLA 93-310 Deci ded Novenber 21, 1996

Appeal froma decision of the Knoxville FHeld Gfice, dfice of
Surface Mning Recl amation and Enforcenent, forfeiting perfornance bond for
failure to reclaimland or abate violations under Permt No. 2624.

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Bonds: General | y--Surface Mning Gontrol and
Recl amation Act of 1977 Perfornance Bond or Deposit:
Forfeiture

Under Departnental regul ation 30 GFR 800.50(a), Cav
properly forfeits a bond when the mning operation is
abandoned and the operator failed to conduct

recl anati on of unabated viol ations.

APPEARANCES. Robert R ce, Mne Foreman, Spencer Mbuntai n Goal Conpany,
Rockwood, Tennessee; Gace Rce, Barbourville, Kentucky; Patricia Vods,
Esq., Gfice of the Held Solicitor, US Departnent of the Interior,
Knoxvi | | e, Tennessee, for the fice of Surface Mning Recl anation and
Enf or cenent .

(PN ON BY ADM N STRATI VE JUDEE KELLY

Soencer Mountai n Goal Gonpany (Spencer Mbuntain), and G ace R ce have
appeal ed the January 19, 1993, decision of the Knoxville, Tennessee, Held
Ofice, Gfice of Surface Mning Recl amati on and Enf orcenent (C8V),
providing notification of perfornmance bond forfeiture for failure to abate
violations stated in certain Notices of Molations and Gessation Qders for
Permit No. 2624. See Addendum

The operation permtted is | ocated approxi mately 7 mles northwest
of Rockwood, Tennessee, and enbraces 43.2 acres. The permit, issued to
Soencer Mountai n (John Parrot - Sole Proprietor), expired on Decenber 22,
1991, and a permt renewal application was denied, wthout appeal, on
February 7, 1992. Due to nunerous outstandi ng viol ations existing on
the permtted area renai ning unabat ed 30 days after denial of the permt
reneval, CBMissued a Notice of Potential Bond Forfeiture on My 27, 1992.
The notice provided that a conference coul d be requested to di scuss an
agreenent under whi ch bond forfeiture coul d be avoi ded. The record shows
that Robert Rce, mne forenan for Spencer Mbuntain, requested such a
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conference, which was held July 10, 1992. Based on a report that an
interested mning conpany had initiated plans to | ease and repermt the
mning site, and planned to correct the outstanding viol ati ons, C8M agreed
to suspend forfeiture actions, but only until Septenber 10, 1992.

Addi tional periods of extension were subsequently granted.

Inits January 19, 1993, decision, CBMreported it was proceeding wth
forfeiture because, over an extended period of tine, a repermt application
had not been approved and the referenced viol ati ons had not been abat ed.
The bond to be forfeited is inthe formof a first lien security interest,
in the anount of $132,500, in real property located in Witley Gounty,

Kent ucky, and owned by sisters Gace BEvans Rce and Qara Evans. Both
Soencer Mountain and G ace R ce appeal the decision to forfeit.

By order dated July 8, 1993, we granted C8Ms request that action
on the appeal be hel d i n abeyance pending two permt applications
enconpassi hg the Spencer Mountain Permt No. 2624. (BMstated that, if the
appl i cations are approved, the bond may be abated or the new permttees
nay assune responsibility for correcting the outstanding violations. In
its request, (BMagreed to provide the Board wth status reports on the
progress of the two permt applications. @ June 6, 1994, CeMfiled a
status report indicating one permt was bei ng processed, and that inquiry
had been received as to another portion of the Spencer Mwuntain Pernit.
h August 13, 1996, the Board issued an order requesting that CBMfile a
status report. n August 23, 1996, CBMresponded by filing a status report
and a notion to wthdrawits abeyance request. In support of its notion,
CBMstates that the applicants have taken "no action in nany nonths to
pursue conpl etion of the permt application process,” and that "[t]he mne
site remai ns abandoned and unrecl ai ned.” W grant CBMs notion, and
address the nerits of the appeal .

Inits statenent of reasons, Spencer Muntain asserts that in
reference to Gessation O der (D1-092-162-001, the disturbed area draining
into pond No. 2 has been reclained. As to Gessation Qder (92-092-093-003,
Soencer Mountain asserts that pond No. 3 was punped dry and i nspected, but
no evi dence of the purported | eak was found. Spencer submits that the | eak
was caused by a wet weather spring, and was not mning related. Regarding
the remaining violations, it asks for a delay in bond forfeiture until the
new permttee has the opportunity to repermt the area at issue. A copy of
a lease for the subject mning site, executed on July 30, 1992, was
provi ded.

Gace Rce states in her reasons for appeal that she was not aware of
t he i npendi ng bond forfeiture because she had been away fromher hone

taking care of Qara Bvans, her seriously ill sister. She asks that the
Board delay bond forfeiture until her sister is in better health.

137 I BLA 54

WAW Ver si on



| BLA 93-310

[1] The bonding provisions of the Surface Mning Gontrol and
Recl amation Act, 30 US C § 1259 (1994), and pertinent regul ations at
30 GFR Part 800, require a permt applicant to file wth the regul atory
authority a bond conditioned upon faithful performance of all surface
mning and reclamation requi renents of the Act and the permt.

Soeci fic conditions which authorize bond forfeiture are set forth in
30 CFR 800. 50(a):

If an operator refuses or is unable to conduct reclanation
of an unabated violation, if the terns of the permt are not net,
or if the operator defaults on the conditions under which the
bond was accepted, the regulatory authority shal|l take actions
to forfeit all or part of a bond or bonds * * *,

Further, the collateral bond, signed by Gace Rce, Qara Evans, and John
Parrot (as Sole Proprietor - Spencer Mountain Goal Gonpany), provides:
"The failure of the bligor to fulfill the obligations specified by the
Act, 30 CF.R Chapter M1, and its permt, shall result in forfeiture
of the collateral posted with this perfornance bond according to the
procedures described in 30 CF. R 8800.50."

CBM's deci sion explained that the forfeiture was caused by the failure
to abate certain violations which included the fol | ow ng:

failure to properly maintain siltation structures as required
after construction, specifically Ponds Nos. 002 and 003, failure
to renove sedinent fromPond No. 002 to nai ntai n adequat e storage
vol une for the design event, failure to protect offsite areas
fromslides or damage occurring during the surface coal mning
and reclamation operations, failure to protect and stabilize
exposed surface areas to effectively control erosion and failure
torestoreinatinely nanner all disturbed areas to conditions
that they are capabl e of supporting before mning.

Bven if we accept Spencer Mbuntai ns's assertions that notices of
violations regarding Pond Nos. 2 and 3 (GO s (@1-092- 162- 001 and (91- 092-
093-003) are abated, the permittee' s failure to abate GO 92-092-162- 002 and
Q0 92-092-162-004 is not disputed. Mreover, waiting for a new permttee
to abate the violations has only resulted in further delay of the required
reclamation. Mre than 3 1/2 years have el apsed since CBMissued its
decision; further delay in bond forfeiture can no | onger be justifi ed.

V¢ concl ude that the record clearly supports CBMs deci sion to proceed
wth bond forfeiture, and that its decision of January 19, 1993, nust be
affirned.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

John H Kelly
Admini strative Judge

| concur:

R W Millen
Admini strative Judge
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ACCENDOUM
Notice of Mol ati on NBO-092-179-017

| ssued Decenber 14, 1990, for (1) discharged water (Ponds 2 and 3)
wth pHIless than standard and (2) failure to properly naintain siltation
structures (Ponds 2 and 3); regulations reported as violated: 30 R
816.42; estinated corrective costs: $3,078; corrective neasures ordered:
(1) treat water to bring into conpliance, (2) repair structures to prevent
| eakage; abatenent dates: (1) January 4, 1991, and (2) January 15, 1991,
inspected April 18, 1991, and Gessation Qder (1-092-093-003 i ssued.

Notice of Mol ati on NB1-092- 093- 004

| ssued Gctober 31, 1991, for failure to naintai n sedinentation
pond (Pond 2) by providing periodic sedinentation renoval sufficient
to nai ntai n adequate vol une; regul ations reported as violated: 30 R
816.46(c)(iii)(A and (F); estinmated corrective costs: $11, 375;
corrective neasures ordered: clean pond of sedinent as needed to restore
storage capacity; abatenent date: Decenber 2, 1991 (extended to January
15, 1992); inspected January 15, 1992, and Gessation Qder (92-092-162-001
i ssued.

Notice of Mol ati on NB2-092-162- 002

| ssued February 21, 1992, for (1) failure to protect offsite areas
fromslides or danage, (2) failure to nonitor surface water and submt
water nonitor reports, and (3) failure to submt ownership and control
information;, |aws reported as violated: 30 US C § 1265(b)(21) (1994),
regul ations reported as violated: 30 CFR 773.17, 778.13(c), 816.41(e), and
Part 942; estinated corrective costs: $575; corrective neasures ordered:
(1) stabilize slide area, control erosion, and seed wth vegetative cover,
(2) nonitor surface water and submt results, and (3) submt ownership and
control infornmation; abatenent date: Mrch 9, 1992; inspected March 9,
1992, and Gessation Qder (92-092-162-002 i ssued.

Notice of Mol ati on NB2-092-162- 003

| ssued March 9, 1992, for (1) failure to protect and stabilize exposed
surface areas to effectively control erosion and (2) failure to restore
all disturbed areas in a tinely nanner; regul ations reported as viol at ed:
30 R 816.95 and Part 942; estimated corrective costs: $82, 430;
corrective neasures ordered: (1) fill, regrade, replace (topsoil), and
reveget at e exposed surface areas and (2) fill, regrade, replace (topsoil),
and revegetate cuts; abatenent date: April 13, 1992; inspected June 8,
1992, and Gessation Qder (92-092-162-004 i ssued.
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